what is judicial review

what is judicial review is a fundamental concept in constitutional law that allows courts to examine
the actions of legislative and executive branches to ensure they comply with the constitution. This
powerful mechanism serves as a check and balance within a government, safeguarding individual
rights and maintaining the rule of law. Judicial review helps prevent abuses of power by invalidating
laws, regulations, or governmental acts that are unconstitutional. It plays a crucial role in shaping
legal precedents and guiding the interpretation of constitutional provisions. Understanding what is
judicial review involves exploring its origins, purpose, scope, and application in different legal
systems. This article provides a comprehensive overview of judicial review, its historical background,
key principles, and practical implications for legal governance.

e The Definition and Purpose of Judicial Review
e Historical Development of Judicial Review
e The Process and Scope of Judicial Review

e Judicial Review in Different Legal Systems

e Significance and Impact of Judicial Review

The Definition and Purpose of Judicial Review

Judicial review is the authority granted to courts to examine laws, executive orders, and government
actions to determine their constitutionality. When a statute or government action conflicts with the
constitution, courts may declare it null and void. This process ensures that all branches of
government act within their constitutional limits and protects citizens from unconstitutional laws or
policies.

The primary purposes of judicial review include:

¢ Maintaining the supremacy of the constitution
¢ Protecting individual rights and liberties
e Ensuring separation of powers among government branches

e Providing a legal remedy against unconstitutional actions

By empowering the judiciary to invalidate unconstitutional laws, judicial review preserves the
integrity of the legal system and promotes justice within society.



Historical Development of Judicial Review

The concept of judicial review has evolved over centuries and varies across legal traditions. Its
modern form is most prominently associated with the United States, where it was firmly established
in the landmark case Marbury v. Madison (1803). This case set the precedent that the Supreme
Court has the final authority to interpret the constitution and strike down conflicting laws.

Origins in Common Law

Before formal judicial review, courts in England exercised limited oversight over government acts,
but the absence of a single written constitution meant judicial review was not institutionalized. The
principle that laws contrary to higher legal norms are invalid can be traced to natural law traditions.

Judicial Review in the United States

In the U.S., judicial review became a cornerstone of constitutional law. The Supreme Court's power
to invalidate congressional and executive actions that violate the Constitution has shaped American
governance and civil rights protections. Since Marbury v. Madison, judicial review has expanded to
cover a wide range of constitutional issues.

Development in Other Countries

Many other democracies have adopted systems of judicial review, though the form and scope vary.
Some countries have constitutional courts dedicated solely to reviewing constitutional matters, while
others empower their regular judiciary to perform this function.

The Process and Scope of Judicial Review

Judicial review involves a structured legal process by which courts assess the constitutionality of
government actions. The scope of judicial review defines the range of cases and issues courts can
examine under this doctrine.

Initiating Judicial Review

Judicial review typically begins when a party affected by a law or government action files a legal
challenge in court. The court then evaluates the relevant constitutional provisions and the
challenged law or action to determine compatibility.

Standards of Review

Courts apply various standards when conducting judicial review, including:

e Strict scrutiny: Applied to laws affecting fundamental rights or involving suspect
classifications; requires a compelling government interest.

¢ Intermediate scrutiny: Used in cases involving certain classifications like gender; requires
important government interest.



¢ Rational basis review: The most lenient standard; courts uphold laws if they are rationally
related to a legitimate government interest.

Limits on Judicial Review

Judicial review is not unlimited. Courts often defer to legislative or executive decisions unless there
is a clear constitutional violation. Additionally, issues of standing, ripeness, and mootness may
restrict judicial review.

Judicial Review in Different Legal Systems

While the principle of judicial review is widespread, its implementation varies significantly across
legal systems depending on constitutional design and judicial structure.

Judicial Review in the United States

In the U.S,, judicial review is exercised by all federal courts, with the Supreme Court having the
ultimate authority. It covers a broad spectrum of constitutional issues, from civil rights to federalism
disputes.

Constitutional Courts in Europe

Many European countries use specialized constitutional courts (e.g., Germany's Federal
Constitutional Court) that exclusively handle constitutional review. These courts operate
independently from ordinary judicial hierarchies and focus solely on constitutional interpretation.

Judicial Review in Common Law Countries

In countries like the United Kingdom, where there is no single written constitution, judicial review
focuses more on the legality and procedural correctness of government actions rather than striking
down primary legislation. However, courts can review secondary legislation and administrative
decisions.

Significance and Impact of Judicial Review

Judicial review plays a critical role in modern democracies by ensuring that government acts within
constitutional boundaries and respects individual rights.

Protection of Fundamental Rights

By invalidating unconstitutional laws, judicial review protects freedoms such as speech, religion, and
equal protection under the law. It serves as a guardian of civil liberties against potential government
overreach.



Maintaining the Rule of Law

Judicial review reinforces the principle that no one, including government officials, is above the law.
It guarantees that all laws conform to constitutional principles, promoting legal certainty and
fairness.

Balancing Government Powers

The mechanism balances powers among branches of government, preventing legislative or executive
encroachments on constitutional limits. This balance is essential for democratic stability and
accountability.

Influence on Legal and Political Systems

Judicial review shapes legal interpretations and public policies by setting constitutional standards.
Courts’ decisions can lead to significant social and political changes by redefining rights and
government responsibilities.

1. Ensures constitutional supremacy
2. Protects minority rights
3. Provides a check on government power

4. Promotes consistent and fair legal standards

Frequently Asked Questions

What is judicial review?

Judicial review is the power of courts to examine and invalidate laws and government actions that
are found to be unconstitutional or unlawful.

Why is judicial review important?
Judicial review is important because it ensures that laws and government actions comply with the

constitution, protecting individual rights and maintaining the rule of law.

Which court typically has the authority for judicial review?

In many countries, the highest constitutional or supreme court typically holds the authority for
judicial review.



When was judicial review first established?

Judicial review was first established in the United States with the landmark Supreme Court case
Marbury v. Madison in 1803.

How does judicial review affect the balance of power?

Judicial review serves as a check on the legislative and executive branches, helping to maintain the
separation of powers within government.

Can judicial review be limited or overridden?

While judicial review decisions are generally final, some systems allow constitutional amendments or
legislative changes to override court rulings.

Is judicial review practiced in all countries?

No, judicial review is not practiced universally; its scope and existence vary depending on each
country's legal and constitutional framework.

What types of cases typically involve judicial review?

Cases involving the constitutionality of laws, government policies, administrative decisions, and
protection of fundamental rights often involve judicial review.

Additional Resources

1. Judicial Review: A Comparative Analysis

This book offers a comprehensive examination of judicial review across different legal systems. It
explores how courts interpret and apply constitutional principles to limit governmental power. The
text provides comparative insights, highlighting variations and commonalities in judicial review
mechanisms worldwide. It is essential for understanding the global impact and evolution of judicial
oversight.

2. The Power of Judicial Review: Marbury v. Madison and the Constitution

Focusing on the landmark U.S. Supreme Court case Marbury v. Madison, this book details the
origins of judicial review in American constitutional law. It explains how the case established the
judiciary's role in interpreting the Constitution and checking legislative and executive actions. The
narrative is accessible for readers new to legal concepts and provides historical context to the
development of judicial authority.

3. Judicial Review and Democracy: A Theoretical Inquiry

This book explores the relationship between judicial review and democratic governance. It discusses
theoretical debates about the legitimacy and limits of judicial intervention in democratic decision-
making. The author analyzes various perspectives on how courts can balance protecting rights with
respecting popular sovereignty. It's a thought-provoking read for those interested in the democratic
implications of judicial power.



4. Constitutional Courts and Judicial Review: A Global Perspective

Offering a worldwide perspective, this book examines the role of constitutional courts in enforcing
judicial review. It compares different models of constitutional adjudication and their impact on
maintaining constitutional order. The book includes case studies from multiple countries, illustrating
how judicial review functions in diverse political and legal environments.

5. Judicial Review: Principles and Practice

This practical guide introduces the fundamental principles underlying judicial review and its
application in courts. It covers procedural aspects, grounds for review, and remedies available when
laws or executive actions are challenged. Suitable for law students and practitioners, the book
provides clear explanations and real-world examples to enhance understanding.

6. The Role of Judicial Review in Protecting Human Rights

Focusing on human rights law, this book discusses how judicial review serves as a tool for
safeguarding fundamental freedoms. It analyzes landmark cases where courts have invalidated laws
or policies violating human rights standards. The book highlights the dynamic between judiciary and
legislature in promoting justice and accountability.

7. Judicial Review in the Age of Populism

This timely book addresses the challenges faced by judicial review amid rising populist movements
worldwide. It examines tensions between popular demands and constitutional constraints, exploring
how courts respond to political pressures. The author offers insights into preserving judicial
independence and upholding constitutional values during turbulent times.

8. Administrative Law and Judicial Review: Controlling Government Power

This book delves into the role of judicial review in administrative law, focusing on oversight of
government agencies and officials. It explains how courts review administrative decisions for
legality, reasonableness, and procedural fairness. The text is valuable for understanding the checks
and balances within the executive branch through judicial scrutiny.

9. Judicial Review and Constitutional Change

Exploring the dynamic interaction between judicial review and constitutional evolution, this book
discusses how courts influence constitutional development. It studies cases where judicial decisions
have led to significant shifts in constitutional interpretation or reform. The book is ideal for readers
interested in the transformative power of judicial review in shaping governance.
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book, first published in 1914, contains five historical essays. Three of them are on the concept of
judicial review, which is defined as the power of a court to review and invalidate unlawful acts by
the legislative and executive branches of government. One chapter addresses the historical
controversy over states’ rights. Another concerns the Pelatiah Webster Myth—the notion that the US
Constitution was the work of a single person. In Marbury v. Madison and the Doctrine of Judicial
Review, Edward S. Corwin analyzes the legal source of the power of the Supreme Court to review
acts of Congress. We, the People examines the rights of states in relation to secession and
nullification. The Pelatiah Webster Myth demolishes Hannis Taylor’s thesis that Webster was the
secret author of the constitution. The Dred Scott Decision considers Chief Justice Taney’s argument
concerning Scott’s title to citizenship under the Constitution. Some Possibilities in the Way of
Treaty-Making discusses how the US Constitution relates to international treaties. Matthew ]J.
Franck’s new introduction to this centennial edition situates Corwin’s career in the history of judicial
review both as a concept and as a political reality.

what is judicial review: Human Rights and Judicial Review: A Comparative Perspective
David M. Beatty, 2021-09-27 Human Rights and Judicial Review: A Comparative Perspective collects,
in one volume, a basic description of the most important principles and methods of analysis followed
by the major Courts enforcing constitutional Bills of Rights around the world. The Courts include the
Supreme Courts of Japan, India, Canada and the United States, the Constitutional Courts of
Germany and Italy and the European Court of Human Rights. Each chapter is devoted to an analysis
of the substantive jurisprudence developed by these Courts to determine whether a challenged law
is constitutional or not, and is written by members of these Courts who have had a prior academic
career. The book highlights the similarities and differences in the analytical methods used by these
courts in determining whether or not someone's constitutional rights have been violated. Students
and scholars of constitutional law and human rights, judges and advocates engaged in constitutional
litigation will find the book a unique and valuable resource.

what is judicial review: Court Over Constitution Edward Samuel Corwin, 1938 Acid-free
reprint of 1957 edition which is a study of judicial review as an instrument of popular government.

what is judicial review: The Supreme Court and Judicial Review Robert Kenneth Carr, 1942

what is judicial review: Judicial Review and American Democracy Albert P. Melone,
George Mace, 1988

what is judicial review: A Study of Judicial Review in Virginia, 1789-1928 Margaret
Virginia Nelson, 1947

what is judicial review: Judicial Review and the Reasonable Doubt Test Sanford Byron
Gabin, 1980 This text focuses on the legal history and constitutional law relating to judicial review
and the reasonable doubt test.

what is judicial review: Democracy and Distrust John Hart Ely, 1980 Until now legal experts
have proposed two basic approaches to the Constitution. The first, interpretivism, maintains that we
should stick as closely as possible to what is explicit in the document itself. The second, predominant
in recent academic theorizing, argues that the courts should be guided by what they see as the
fundamental values of American society. Mr. Ely demonstrates that both of these approaches are
inherently incomplete and inadequate. --from publisher description.

what is judicial review: The Constitutional Foundations of Judicial Review Mark Elliott,
2001-03 This book comprehensively analyses the foundations of judicial review.

what is judicial review: Judicial Review and the National Political Process Jesse H.
Choper, 1980

what is judicial review: Judicial Review and Democracy Howard Edward Dean, 1966

what is judicial review: Immigration Judicial Reviews Robert Thomas, Joe Tomlinson,
2022-01-01 This book analyses how the system of immigration judicial reviews works in practice, as
an area which has, for decades, constituted the majority of judicial review cases and is politically
controversial. Drawing upon extensive empirical research and unprecedented research access, it
explores who brings judicial review challenges against immigration decisions and why, the type of




immigration decisions that are challenged, how cases proceed through the judicial review process,
how cases are settled out of court, and how judicial review interacts with other legal and non-legal
remedies. It also examines the quality of immigration judicial review claims and the quality of the
initial administrative decisions being challenged. Through developing a novel account of the
operation of the immigration judicial review system in practice and the lived experience of it by
judges, representatives, and claimants, this book adds a significant new perspective to the wider
understanding of judicial review.

what is judicial review: The Rise of Modern Judicial Review Christopher Wolfe, 1994 This
major history of judicial review, revised to include the Rehnquist court, shows how modern courts
have used their power to create new rights with fateful political consequences. Originally published
by Basic Books.

what is judicial review: Judicial Review in International Perspective Gordon Slynn Baron Slynn
of Hadley, Mads Tgnnesson Andenaes, Duncan Fairgrieve, 2000-01-01 Lord Slynn of Hadley is one of
the outstanding judges of his time. He has served as a High Court Judge, as an Advocate General
and a Judge of the European Court of Justice, and he has been a Lord of Appeal for ten years. This
Liber Amicorum bears testimony to the international reputation that he has achieved for his
judgments and for his scholarship. In the many distinguished contributions, judges from
international courts and from Supreme Courts and Constitutional Courts, together with academics
from leading universities around the world, have taken the opportunity to celebrate the
accomplishments of Lord Slynn's legal career thus far, and also to discuss areas of law where Lord
Slynn can be expected to give important impulses to further development. *Mr Gordon Slynn was
outstanding. The best I have ever known. He will go far.' Lord Denning, Master of the Rolls, 1980.

what is judicial review: Constitutional Government James A. Curry, Richard B. Riley,
Richard M. Battistoni, 2003

what is judicial review: The People and the Court Charles Lund Black, 1960

what is judicial review: Doctrine of Judicial Review Edward S. Corwin, 2008-09

what is judicial review: Comparative Judicial Review Erin F. Delaney, Rosalind Dixon, 2018
Constitutional courts around the world play an increasingly central role in day-to-day democratic
governance. Yet scholars have only recently begun to develop the interdisciplinary analysis needed
to understand this shift in the relationship of constitutional law to politics. This edited volume brings
together the leading scholars of constitutional law and politics to provide a comprehensive overview
of judicial review, covering theories of its creation, mechanisms of its constraint, and its comparative
applications, including theories of interpretation and doctrinal developments. This book serves as a
single point of entry for legal scholars and practitioners interested in understanding the field of
comparative judicial review in its broader political and social context.

what is judicial review: Law and Judicial Duty Philip Hamburger, 2008-11-01 Hamburger
traces the early history of what is today called “judicial review.” The book sheds new light on a host
of misunderstood problems, including intent, the status of foreign and international law, the cases
and controversies requirement, and the authority of judicial precedent.
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