
purpose of judicial review
purpose of judicial review is a fundamental concept in constitutional law that ensures the balance
of power among the branches of government. Judicial review allows courts to examine laws,
executive actions, and administrative decisions to determine their constitutionality and legality. This
mechanism serves as a critical check on legislative and executive powers, protecting individual
rights and maintaining the supremacy of the constitution. Understanding the purpose of judicial
review involves exploring its historical origins, its role in modern legal systems, and its impact on
governance and society. This article provides a comprehensive overview of the purpose of judicial
review, highlighting its significance in safeguarding constitutional principles and promoting the rule
of law. The following sections will detail the definition, historical background, functions, and
implications of judicial review in various contexts.
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Definition and Scope of Judicial Review
Judicial review is the process by which courts assess the constitutionality of legislative acts,
executive orders, and administrative regulations. It empowers the judiciary to invalidate laws and
governmental actions that conflict with the constitution or fundamental legal principles. The scope
of judicial review varies depending on the legal framework and jurisdiction, but its core purpose
remains consistent: to ensure that all government actions conform to the constitutional framework.
This authority enables courts to protect civil liberties, uphold the separation of powers, and prevent
abuses by other branches of government.

Legal Basis for Judicial Review
The legal foundation for judicial review is often derived from constitutional provisions, judicial
precedents, and statutory laws. In many countries, constitutions explicitly or implicitly grant courts
the authority to interpret constitutional text and adjudicate disputes involving constitutional
questions. Judicial review is not only a tool for constitutional enforcement but also a means to
interpret statutes and regulations in ways that align with constitutional mandates.



Types of Judicial Review
Judicial review can take several forms, including:

Constitutional Review: Assessing whether laws or actions comply with the constitution.

Administrative Review: Evaluating the legality of government agency decisions and
procedures.

Statutory Interpretation: Clarifying the meaning and application of legislative provisions.

Procedural Review: Ensuring that government actions follow due process and legal
protocols.

Historical Origins and Development
The concept of judicial review has its roots in the development of constitutionalism and the rule of
law, evolving over centuries across different legal traditions. Its modern form is most famously
associated with the landmark U.S. Supreme Court case Marbury v. Madison (1803), which
established the judiciary's authority to nullify unconstitutional laws. This precedent set a global
example for judicial systems worldwide, emphasizing the judiciary's role as a guardian of the
constitution.

Early Influences and Precedents
Before Marbury v. Madison, ideas related to judicial review appeared in various legal systems,
including English common law and European constitutional thought. Philosophers such as
Montesquieu and Blackstone contributed to the theoretical underpinnings by advocating for the
separation of powers and the rule of law, which implicitly supported judicial oversight of government
actions.

Adoption in Other Jurisdictions
Following the establishment of judicial review in the United States, many other countries
incorporated similar mechanisms into their legal systems. Constitutions around the world now
commonly include provisions for constitutional courts or supreme courts with the power to review
legislation and executive decisions to ensure conformity with constitutional principles.

Functions and Objectives of Judicial Review
The primary functions of judicial review revolve around maintaining constitutional governance,
protecting individual rights, and ensuring government accountability. By scrutinizing laws and
policies, judicial review prevents the enactment and enforcement of unconstitutional measures that
could undermine democracy and the rule of law.



Ensuring Constitutional Supremacy
Judicial review reinforces the supremacy of the constitution by invalidating laws and actions that
contradict constitutional provisions. This function upholds the hierarchy of laws, ensuring that no
ordinary statute or executive order can override fundamental constitutional rights and principles.

Protecting Individual Rights and Liberties
One of the critical objectives of judicial review is safeguarding civil liberties and human rights from
infringement by the state. Courts use judicial review to strike down laws that violate freedoms such
as speech, religion, equality, and due process, thereby acting as defenders of constitutional rights.

Maintaining Separation of Powers
Judicial review helps preserve the balance between the legislative, executive, and judicial branches
of government. By checking legislative and executive actions, the judiciary prevents the
concentration of power and potential authoritarianism, promoting a system of checks and balances
essential for democratic governance.

Promoting Legal Certainty and Accountability
Through judicial review, courts ensure that government officials act within the bounds of their legal
authority. This promotes accountability and transparency in public administration while providing
citizens with legal recourse against unlawful government conduct.

Judicial Review in Different Legal Systems
Judicial review manifests differently across various countries, reflecting diverse constitutional
arrangements and legal traditions. While the core purpose of judicial review is consistent, the
methods, scope, and institutional arrangements vary considerably.

Judicial Review in the United States
In the U.S., judicial review is exercised primarily by the Supreme Court, which has the authority to
invalidate federal and state laws that conflict with the U.S. Constitution. This power is a cornerstone
of American constitutional law and plays a central role in shaping national policy and civil rights.

Judicial Review in Parliamentary Systems
In countries with parliamentary sovereignty, such as the United Kingdom, judicial review
traditionally focused on reviewing administrative actions rather than striking down primary
legislation. However, with the adoption of human rights laws and constitutional statutes, courts have
increasingly engaged in constitutional review functions.



Constitutional Courts in Civil Law Countries
Many civil law countries, including Germany and France, have specialized constitutional courts
dedicated to judicial review. These courts adjudicate on constitutional compliance and resolve
disputes involving constitutional interpretation, often with expansive powers to annul legislation.

Impact on Governance and the Rule of Law
The purpose of judicial review extends beyond legal theory into practical governance, influencing
how governments operate and interact with citizens. Judicial review is instrumental in upholding the
rule of law, promoting good governance, and fostering public trust in legal institutions.

Enhancing Government Accountability
By subjecting legislative and executive actions to judicial scrutiny, judicial review ensures that
government decisions are lawful and justified. This accountability mechanism deters arbitrary
governance and encourages adherence to legal and ethical standards.

Facilitating Democratic Principles
Judicial review supports democracy by protecting minority rights and preventing majoritarian
abuses. It ensures that laws and policies reflect constitutional values, enabling a fair and just
political system.

Strengthening Legal Stability and Predictability
Judicial review contributes to legal certainty by establishing authoritative interpretations of laws and
the constitution. This stability benefits individuals, businesses, and government entities by clarifying
legal rights and obligations.

Challenges and Criticisms of Judicial Review
Despite its importance, judicial review faces challenges and criticisms related to its scope,
legitimacy, and impact on democracy. Debates continue regarding the appropriate balance between
judicial authority and democratic governance.

Concerns Over Judicial Activism
Critics argue that judicial review can lead to judicial activism, where courts impose their own policy
preferences rather than adhering strictly to legal texts. This can raise questions about the
democratic legitimacy of unelected judges overturning legislation.



Limitations in Access and Enforcement
Access to judicial review can be limited by procedural barriers and costs, restricting its availability
to certain groups. Additionally, enforcement of judicial decisions may depend on political will, which
can undermine the effectiveness of judicial review.

Balancing Judicial Review with Democratic Principles
Striking the right balance between protecting constitutional rights and respecting legislative
authority remains a complex challenge. Ongoing dialogue between legal scholars, practitioners, and
policymakers is essential to refine the role of judicial review.

Frequently Asked Questions

What is the primary purpose of judicial review?
The primary purpose of judicial review is to ensure that laws and government actions comply with
the constitution, providing a check on legislative and executive powers.

How does judicial review protect constitutional rights?
Judicial review protects constitutional rights by allowing courts to invalidate laws or government
actions that violate constitutional guarantees, thereby upholding individual freedoms and rights.

Who has the authority to perform judicial review?
Typically, judicial review is performed by the judiciary, especially higher courts such as the supreme
or constitutional courts, which interpret the constitution and assess the legality of laws and actions.

Why is judicial review important in a democracy?
Judicial review is important in a democracy because it maintains the rule of law, prevents abuse of
power, and ensures that all branches of government act within their constitutional limits.

Can judicial review be used to challenge executive orders?
Yes, judicial review can be used to challenge executive orders if they are alleged to exceed the
authority granted by the constitution or contradict existing laws.

How does judicial review differ from ordinary legal appeals?
Judicial review specifically examines the constitutionality of laws or government actions, whereas
ordinary legal appeals typically focus on errors in applying or interpreting existing laws in individual
cases.



What role does judicial review play in maintaining the
separation of powers?
Judicial review helps maintain the separation of powers by allowing courts to check and balance the
actions of the legislative and executive branches, ensuring no branch exceeds its constitutional
authority.

Is judicial review practiced in all countries?
No, judicial review is not practiced in all countries; its existence and scope depend on a country's
legal system and constitutional framework.

How has judicial review evolved over time?
Judicial review has evolved from a limited mechanism to a fundamental aspect of constitutional law,
expanding courts' role in protecting rights and ensuring government accountability.

Additional Resources
1. Judicial Review and the Constitution: A Critical Analysis
This book explores the fundamental role of judicial review in maintaining the balance of power
within a constitutional democracy. It examines how courts interpret constitutional provisions and
assess the legality of legislative and executive actions. The author provides historical context and
contemporary case studies to demonstrate the evolving purpose of judicial review.

2. The Power of Judicial Review: Safeguarding Rights and Liberties
Focusing on the protection of individual rights, this book delves into how judicial review acts as a
check against governmental overreach. It highlights landmark court decisions where judicial review
upheld civil liberties and upheld constitutional guarantees. The text also discusses the tensions
between judicial authority and democratic principles.

3. Judicial Review in Comparative Perspective
Offering a global view, this book compares the purpose and practice of judicial review in various
legal systems around the world. It analyzes differences in how courts exercise this power and the
impact on political and social structures. Readers gain insight into the universal and unique aspects
of judicial review across jurisdictions.

4. The Origins and Evolution of Judicial Review
This historical account traces the development of judicial review from its inception to modern times.
The author discusses key figures and landmark cases that shaped its purpose as a mechanism for
constitutional enforcement. The book provides a comprehensive understanding of why judicial
review remains vital in contemporary governance.

5. Judicial Review and Democratic Accountability
Examining the interplay between judicial review and democratic governance, this book addresses
concerns about judicial activism and legitimacy. It discusses how judicial review can both support
and challenge democratic decision-making processes. The author argues for a balanced approach to
ensure courts respect democratic principles while protecting constitutional norms.



6. Constitutional Law and the Role of Judicial Review
This textbook provides a detailed overview of constitutional law with a particular focus on judicial
review. It explains the legal doctrines underpinning judicial review and its purpose in interpreting
and enforcing the constitution. The book serves as an essential resource for law students and
practitioners interested in constitutional jurisprudence.

7. Judicial Review as a Tool for Social Change
Highlighting the transformative potential of judicial review, this book explores cases where courts
have used their power to advance social justice and reform. It discusses how judicial review can
address issues such as discrimination, inequality, and human rights violations. The author
emphasizes the dynamic role of courts in shaping societal values.

8. Checks and Balances: The Institution of Judicial Review
This work analyzes judicial review within the broader framework of checks and balances in
government. It explains how judicial review functions to prevent abuses of power by other branches.
The book also covers theoretical debates about the scope and limits of judicial authority.

9. Judicial Review and the Rule of Law
Focusing on the principle of the rule of law, this book examines how judicial review ensures that
governmental actions comply with legal standards. It discusses the role of courts in upholding
legality, fairness, and justice through their review powers. The author highlights the essential
connection between judicial review and the maintenance of constitutional order.
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use when planning their own research * Online versions of the diagrams featured in the book
  purpose of judicial review: Public Law John Stanton, Craig Prescott, 2022 With its fresh,
modern approach and unique combination of practical application and theoretically critical
discussion, Public Law guides students to a clear understanding of not only the fundamental
principles of the subject, but how they are relevant in everyday life.
  purpose of judicial review: Soft Law and Public Authorities Greg Weeks, 2016-02-25 This book
considers the phenomenon of soft law employed by domestic public authorities. Lawyers have long
understood that public authorities are able to issue certain communications in a way that causes
them to be treated like law, even though these are neither legislation nor subordinate legislation.
Importantly for soft law as a regulatory tool, people tend to treat soft law as binding even though
public authorities know that it is not. It follows that soft law's 'binding' effects do not apply equally
between the public authority and those to whom it is directed. Consequently, soft law is both highly
effective as a means of regulation, and inherently risky for those who are regulated by it. Rather
than considering soft law as a form of regulation, this book examines the possible remedies when a
public authority breaches its own soft law upon which people have relied, thereby suffering loss. It
considers judicial review remedies, modes of compensation which are not based upon a finding of
invalidity, namely tort and equity, and 'soft' challenges outside the scope of the courts, such as
through the Ombudsman or by seeking an ex gratia payment.
  purpose of judicial review: Public Law Joh Stanton, 2025 With its fresh, modern approach and
unique combination of practical application and theoretically critical discussion, 'Public Law' guides
students to a clear understanding of not only the fundamental principles of the subject, but how they
are relevant in everyday life.
  purpose of judicial review: Judicial Review Handbook The Hon Sir Michael Fordham,
2012-10-31 Writing in the sixth edition of this Handbook, author Michael Fordham described his
ambition when writing the first edition (and indeed all subsequent editions) of this book as to read as
many judicial review cases as I could and to try to extract, classify and present illustrations and
statements of principle. Behind this aim lay the practitioner's overwhelming need to know and
understand the case-law. Without it, as Fordham says much can be achieved in public law through
instinct, experience and familiarity with general principles which are broad, flexible and designed to
accord with common sense. But with knowledge of the case law comes the vital ability to be able to
point to and rely on an authoritative statement of principle and working illustration. Knowing the
case-law is crucial: the challenge is to find it. This, the sixth edition of the Handbook, continues the
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knowable. This Handbook remains an indispensable source of reference and a guide to the case-law
in judicial review. Established as an essential part of the library of any practitioner engaged in
public law cases, the Judicial Review Handbook offers unrivalled coverage of administrative law,
including, but not confined to, the work of the Administrative Court and its procedures. Once again
completely revised and up-dated, the sixth edition approximates to a restatement of the law of
judicial review, organised around 63 legal principles, each supported by a comprehensive
presentation of the sources and an unequalled selection of reported case quotations. It also includes
essential procedural rules, forms and guidance issued by the Administrative Court. As in the
previous edition, both the Civil Procedure Rules and Human Rights Act 1998 feature prominently as
major influences on the shaping of the case-law. Their impact, and the plethora of cases which
explore their meaning and application, were fully analysed and evaluated in the previous edition, but
this time around their importance has grown exponentially and is reflected in even greater attention
being given to their respective roles. Attention is also given to another new development - the
coming into existence of the Supreme Court. Here Michael Fordham casts an experienced eye over
the Court's work in the area of judicial review, and assesses the early signs from a Court that is
expected to be one of the key influences in the development of judicial review in the modern era.
The author, a leading member of the English public law bar, has been involved in many of the
leading judicial review cases in recent years and is the founding editor of the Judicial Review



journal. ...an institution for those who practise public law...it has the authority that comes from
being compiled by an author of singular distinction. (Lord Woolf, from the Foreword to the Fifth
Edition)
  purpose of judicial review: Human Rights and Judicial Review: A Comparative Perspective
David M. Beatty, 2021-09-27 Human Rights and Judicial Review: A Comparative Perspective collects,
in one volume, a basic description of the most important principles and methods of analysis followed
by the major Courts enforcing constitutional Bills of Rights around the world. The Courts include the
Supreme Courts of Japan, India, Canada and the United States, the Constitutional Courts of
Germany and Italy and the European Court of Human Rights. Each chapter is devoted to an analysis
of the substantive jurisprudence developed by these Courts to determine whether a challenged law
is constitutional or not, and is written by members of these Courts who have had a prior academic
career. The book highlights the similarities and differences in the analytical methods used by these
courts in determining whether or not someone's constitutional rights have been violated. Students
and scholars of constitutional law and human rights, judges and advocates engaged in constitutional
litigation will find the book a unique and valuable resource.
  purpose of judicial review: Religion and the Constitution Kent Greenawalt, 2006 Calling
throughout for religion to be taken more seriously as a force for meaning in peoplee lives, Religion
and the Constitution aims to accommodate the maximum expression of religious conviction that is
consistent with a commitment to fairness and the public welfare. Includes information on abortion,
atheism, atheists, Bear v. Reformed Mennonite Church, Harry Blackmun, William Brennan,
Catholicism, Catholics, child custody, Christianity, Christians, conscientious objection to military
service, discrimination, Employment Division v. Smith, Establishment Clause, religious exemptions,
Fourteenth Amendment, Free Exercise Clause, Free Speech Clause, harassment by employers,
Hinduism, Hindus, Islam, Muslims, Jehovahh Witnesses, Judaism, Jews, Lyng v. Northwestern Indian
Cemetery Protective Association, Native American Church, Sandra Day OOonnor, Protestantism,
Protestants, religion, religious beliefs, Sherbert v. Verner, Sunday closing laws, Wisconsin v. Yoder,
zoning, Zummo v. Zummo, etc.
  purpose of judicial review: Institutions of American Democracy: The Judicial Branch Kermit L.
Hall, Kevin T. McGuire, 2005-10-27 Presents a collection of essays that provide an examination of
the judicial branch of the American government, including its history, its imapct, and its future.
  purpose of judicial review: Shifting Perspectives on the European Public Prosecutor's Office
Willem Geelhoed, Leendert H. Erkelens, Arjen W.H. Meij, 2017-12-19 This book provides answers to
the following questions. Is there a bright future aheadfor a European Public Prosecutor’s Office? If
so, is the regulation establishing the officesufficiently clear and balanced to attain that goal?
Moreover, will the office be able toeffectively fight fraud now damaging the EU's budget and will it
respect the fundamentalrights of the parties involved? Included are issues ranging from EU
substantive and procedural criminal law, combattingEU fraud, the distribution of competences in
European law enforcement,EU fundamental rights, to forum choice. The book's aim is to inform
academics,policy-makers and criminal law practitioners about key issues surrounding theattribution
of prosecutorial powers to an entirely remodelled European Union body. Indoing so, it sheds light on
this body, as fundamentally changed by the Council, whichwill undoubtedly have a greater impact on
the European criminal justice system thanthe European Arrest Warrant ever did. Dr. Willem
Geelhoed is Assistant Professor in criminal law and criminal procedureat the University of
Groningen, The Netherlands, and Drs. Leendert H. Erkelensand Prof. Mr. Arjen W.H. Meij are both
Visiting Research Fellow at the T.M.C. AsserInstituut in The Hague in The Netherlands, while the
latter is also Honorary Professorat the University of Luxembourg.
  purpose of judicial review: "Code of Massachusetts regulations, 1991" , 1991 Archival
snapshot of entire looseleaf Code of Massachusetts Regulations held by the Social Law Library of
Massachusetts as of January 2020.
  purpose of judicial review: The Judicial Branch Kermit L. Hall, 2005 Presents a collection of
essays that provide an examination of the judicial branch of the American government, including its



history, its imapct, and its future.
  purpose of judicial review: "Code of Massachusetts regulations, 1988" , 1988 Archival
snapshot of entire looseleaf Code of Massachusetts Regulations held by the Social Law Library of
Massachusetts as of January 2020.
  purpose of judicial review: Federal Register , 1985-10
  purpose of judicial review: Hearings, Reports and Prints of the Senate Committee on
the Judiciary United States. Congress. Senate. Committee on the Judiciary, 1941
  purpose of judicial review: Administrative Procedure United States. Congress. Senate.
Committee on the Judiciary, 1941 Considers legislation to revise and regulate the administrative
procedure of Federal agencies.
  purpose of judicial review: Administrative Law and Judicial Review in Papua New Guinea
Christopher Karaiye, 2019-06-18 This is a compendium of administrative law and judicial review in
Papua New Guinea. In this book the author precisely recounts the history of the development of
administrative law and judicial review in England and some other common law jurisdictions. The
main theme of the book is, however, devoted to judicial review in Papua New Guinea. The practice
and procedure for appealing from the decision of the National Court in judicial review are unique
and onerous. This book evaluates them in detail to give the readers a complete sense of reference.
The interlocutory procedures encapsulated in this book are also relevant for any proceeding before
the courts. At the end of various chapters, the author makes some insightful and thought-provoking
commentaries on gaps found in judicial review. The book is an authoritative text for lawyers, law
students, academia, judicial officers and other interested persons alike. It is a must read for lawyers
and law students who seek to be familiar with the often cumbersome judicial review procedures and
practices. For students and scholars in other disciplines who aim to learn and abreast themselves of
how administrative law affects administrative action and public policy, this book is a perfect choice.
The book dissects complex administrative law concepts and enables lay persons, including those in
the public service, to fully understand and apply them. The book is a valuable resource material for
the Pacific Island countries like Fiji, Vanuatu and Solomon Islands, who have adopted the common
law legal systems similar to Papua New Guinea. BOOK REVIEWS “The author collates, culls and
compiles one important material for use by judicial officers and practitioners in the area of judicial
review.” – Leslie Mamu, LL.B, Acting Public Solicitor, Papua New Guinea, 18 February 2018, Port
Moresby, PNG “This welcome new book by Christopher Karaiye is essential reading for all lawyers
practising in the busy area of Judicial Review in PNG and also students of the topic. It is a
well-researched and presented work and will be a worthy addition to my administrative law library.”
– Terry Lambert, LL.B, LL.M, Barrister (Queensland, Australia), Lawyer (PNG), Solicitor (England &
Wales), 7 June 2018, Brisbane, Australia “The book “Administrative Law and Judicial Review in
Papua New Guinea” is a must read for lawyers and public alike involved in the judicial review of
administrative decisions. The book contains a comprehensive guide to an increasingly important yet
quite complex area of law. The author draws from his own experience and research to make this
important contribution to the development of Papua New Guinea’s expanding judicial review
jurisprudence. This work is essential reading to understand the nuances involved in this area of
law.” – Dr Vergil Narokobi, LL.B, LL.M, Ph.D, Counsel for the Papua New Guinea Ombudsman
Commission & President of Papua New Guinea Law Society, 25 June 2018, Port Moresby, PNG “This
work is of very high quality and would be a very valuable tool for judges, magistrates, lawyers, the
academia, and people in decision-making positions in the public and the private sectors. I
recommend the book to them. I am impressed with your comprehensive use of local case precedents
and in-depth knowledge of the topics.” – Honourable Sir Gibbs Salika, KBE CSM OBE, Deputy Chief
Justice of Papua New Guinea (as he then was), 4 July 2018, Port Moresby, PNG “An extensive,
thought-provoking and easy to read compendium that makes accessible the law of Papua New
Guinea on the topic of judicial review in its many guises.” – Emeritus Professor Tony Angelo (Victoria
University of Wellington), QC, 7 October 2018, Wellington, New Zealand
  purpose of judicial review: The Oxford Handbook of Comparative Administrative Law Peter



Cane, Herwig Hofmann, Eric C. Ip, Eric Chi Yeung Ip, Peter L. Lindseth, 2021 In this Handbook,
distinguished experts in the field of administrative law discuss a wide range of issues from a
comparative perspective. The book covers the historical beginnings of comparative administrative
law scholarship, and discusses important methodological issues and basic concepts such as
administrative power and accountability.
  purpose of judicial review: "Code of Massachusetts regulations, 2009" , 2009 Archival
snapshot of entire looseleaf Code of Massachusetts Regulations held by the Social Law Library of
Massachusetts as of January 2020.
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