how does judicial review work

how does judicial review work is a fundamental question in understanding the balance
of power within a constitutional democracy. Judicial review is the mechanism through
which courts interpret and ensure laws and government actions comply with the
constitution. This process acts as a check on legislative and executive powers,
safeguarding citizens' rights and maintaining the rule of law. Understanding how judicial
review operates involves examining the authority of courts, the procedures for challenging
laws or actions, and the impact of judicial decisions on governance. This article explores
the origins, functions, and procedures of judicial review, offering a comprehensive
overview of its role in the legal system. Detailed attention will be given to the criteria for
judicial review, the stages involved, and notable examples illustrating its practical
application. The discussion will also cover the limitations and criticisms surrounding
judicial review to provide a balanced perspective. Below is an outline of the key topics
covered in this article.

e The Concept and Purpose of Judicial Review

e The Legal Basis and Authority for Judicial Review

e The Process of Judicial Review

e Criteria and Grounds for Judicial Review

e Effects and Implications of Judicial Review Decisions

e Limitations and Criticisms of Judicial Review

The Concept and Purpose of Judicial Review

Judicial review is the power of courts to examine the actions of the legislative and
executive branches of government and to invalidate those actions if they are found to be
unconstitutional. This power ensures that no law or government action can supersede the
supreme law of the land, typically the constitution. The primary purpose of judicial review
is to uphold constitutional supremacy, protect individual rights, and maintain a system of
checks and balances within government.

Historical Development

The concept of judicial review has its roots in early legal traditions but became firmly
established in the United States through the landmark Supreme Court case Marbury v.
Madison (1803). This case articulated the principle that it is the judiciary’s role to
interpret the constitution and to nullify laws that conflict with it. Since then, judicial
review has been adopted in various forms around the world as an essential component of



constitutional law.

Functions of Judicial Review
Judicial review serves several critical functions including:

e Protecting constitutional rights and liberties from infringement by other branches of
government.

e Ensuring that legislative and executive actions conform to constitutional provisions.

e Providing a legal framework for resolving disputes involving constitutional
interpretation.

e Maintaining the balance of power among branches of government.

The Legal Basis and Authority for Judicial Review

The authority for judicial review is typically derived from constitutional provisions, judicial
precedent, or statutory law. While the constitution may not always explicitly mention
judicial review, courts have interpreted their role to include this power to enforce
constitutional supremacy.

Constitutional Provisions

In many countries, constitutions explicitly or implicitly provide for judicial review by
assigning courts the responsibility to interpret the constitution and adjudicate disputes
arising from alleged constitutional violations. This constitutional grounding legitimizes the
courts’ authority to invalidate laws and government acts.

Judicial Precedent

In common law jurisdictions, judicial precedent plays a crucial role in establishing and
shaping the practice of judicial review. Courts rely on earlier decisions to guide their
interpretation of constitutional issues, thus reinforcing the authority and scope of judicial
review over time.

Statutory Authorization

Some legal systems empower courts to conduct judicial review through specific statutory
provisions. These laws define the procedures, jurisdiction, and scope of review that courts
may exercise, complementing constitutional mandates.



The Process of Judicial Review

The process of how judicial review works involves several stages, beginning with the
initiation of a legal challenge and culminating in a judicial decision. Understanding these
steps is essential to grasp the operational dynamics of judicial review.

Initiation of a Challenge

Judicial review typically begins when an individual, group, or entity files a legal challenge
contesting the constitutionality of a statute, regulation, or government action. This
challenge is often brought before a court with jurisdiction over constitutional matters.

Admissibility and Standing

Before a court proceeds with judicial review, it must determine whether the challenger
has standing—that is, a sufficient legal interest or injury to warrant judicial intervention.
Courts also assess whether the issue is ripe for review and whether all procedural
requirements have been met.

Judicial Examination and Interpretation

The court then examines the challenged law or action in light of constitutional provisions
and relevant legal principles. This involves interpreting constitutional text, precedent, and
the intent behind the law to determine if any conflicts exist.

Decision and Remedies

After thorough analysis, the court issues a ruling. If the law or action is found
unconstitutional, the court may invalidate it wholly or partially. The decision often
includes remedies such as injunctions or declaratory judgments to ensure compliance with
constitutional standards.

Criteria and Grounds for Judicial Review

Courts apply specific criteria and legal grounds to assess whether judicial review is
warranted. These standards help maintain consistency and objectivity in constitutional
adjudication.

Constitutional Violations

The primary ground for judicial review is the existence of a constitutional violation. This
may involve infringements on fundamental rights, breaches of separation of powers, or
conflicts with explicit constitutional mandates.



Procedural Irregularities

Judicial review can also address procedural defects in the enactment or implementation of
laws, such as failure to follow required legislative processes or administrative procedures,
which may render laws invalid.

Excess of Authority

Courts may exercise judicial review when a government branch or agency acts beyond its
granted powers, known as ultra vires actions. This helps prevent arbitrary or unlawful
exercises of governmental authority.

Reasonableness and Proportionality

In some legal systems, courts assess whether laws or government actions are reasonable
and proportionate to legitimate objectives, ensuring that constitutional rights are not
unduly burdened.

Effects and Implications of Judicial Review
Decisions

Judicial review decisions have significant consequences for legal systems, governance, and
society. Understanding these effects highlights the importance of judicial review in
maintaining constitutional order.

Legal Precedent and Doctrine

Decisions rendered through judicial review often establish binding precedents that shape
future interpretations of the constitution and legal principles, influencing legislative
drafting and executive conduct.

Government Accountability

Judicial review promotes accountability by holding government actors responsible for
constitutional compliance, thereby deterring unlawful actions and abuses of power.

Protection of Individual Rights

Through invalidating unconstitutional laws, judicial review safeguards civil liberties and
fundamental rights, ensuring that government policies respect the legal guarantees
afforded to citizens.



Political and Social Impact

Judicial review can have far-reaching political and social implications, sometimes
prompting legislative reforms, altering public policy, or sparking debates about the role of
the judiciary in democracy.

Limitations and Criticisms of Judicial Review

Despite its crucial role, judicial review faces limitations and attracts criticism, which are
important to consider in evaluating its function within constitutional governance.

Judicial Activism Concerns

Critics argue that judicial review may lead to judicial activism, where courts overstep their
role by making policy decisions rather than interpreting law, potentially undermining
democratic principles.

Limited Access and Standing

Procedural barriers, such as strict standing requirements, may restrict access to judicial
review, preventing some constitutional grievances from being heard and addressed.

Enforcement Challenges

Even when courts declare laws unconstitutional, enforcing these decisions can be
challenging, especially if other branches of government resist compliance or if political
dynamics complicate implementation.

Scope and Boundaries

Judicial review is limited by the scope defined by constitution and law; courts cannot
review every government action, and some matters may be considered non-justiciable or
political questions beyond judicial reach.

Summary of Key Limitations

e Potential for judicial overreach or activism.
e Procedural hurdles limiting access.

e Challenges in enforcing rulings.



e Restricted jurisdiction over certain issues.

Frequently Asked Questions

What is judicial review?

Judicial review is the power of courts to examine laws, policies, or government actions and
determine whether they are consistent with the constitution or other higher laws.

How does judicial review work in practice?

When a law or government action is challenged, courts review the case to assess its
constitutionality. If the court finds the law or action unconstitutional, it can invalidate or
nullify it.

Which courts have the authority to conduct judicial
review?

Typically, higher courts such as supreme courts or constitutional courts have the authority
to conduct judicial review.

Can any citizen initiate judicial review?

Generally, a person or entity directly affected by a law or government action can file a
case to initiate judicial review.

What is the significance of judicial review in a
democracy?

Judicial review helps uphold the rule of law, protects individual rights, and ensures that
legislative and executive actions conform to the constitution.

Does judicial review exist in all countries?

No, not all countries have judicial review. Its existence and scope depend on a country's
legal and constitutional framework.

What happens if a law is found unconstitutional through
judicial review?

If a law is found unconstitutional, it is typically struck down or declared invalid,
preventing it from being enforced.



How does judicial review differ from legislative review?

Judicial review is conducted by courts to assess constitutionality, while legislative review
involves lawmakers examining proposed laws before enactment.

Can judicial review be overridden by other branches of
government?

Generally, judicial review decisions are final, but some systems allow constitutional
amendments or new legislation to address court rulings.

What was a landmark case that established judicial
review?

In the United States, Marbury v. Madison (1803) is a landmark case that established the
principle of judicial review.

Additional Resources

1. Judicial Review and the Constitution: Principles and Practices

This book offers a comprehensive overview of judicial review, explaining its historical
origins and its role in constitutional democracies. It explores how courts interpret laws
and assess their constitutionality. The text also discusses landmark cases that have shaped
judicial review practices globally.

2. The Mechanics of Judicial Review: A Practical Guide

Focused on the procedural aspects, this guide breaks down how judicial review is initiated
and conducted in various legal systems. It covers the steps involved, from filing petitions
to the final judgments, emphasizing the role of courts in upholding the rule of law. The
book is ideal for law students and practitioners seeking practical insights.

3. Judicial Review in Comparative Perspective

This book compares the judicial review processes across different countries, highlighting
similarities and differences. It analyzes how cultural, political, and legal traditions
influence the scope and application of judicial review. Readers gain a global
understanding of the doctrine’s adaptability and impact.

4. Constitutional Law and Judicial Review: Theory and Practice

Offering a blend of theoretical foundations and case studies, this text delves into the
philosophical underpinnings of judicial review. It examines how courts balance
governmental powers and protect individual rights. The book also critiques various models
of judicial review and their effectiveness.

5. Judicial Review and Democracy: Balancing Power and Rights

This book discusses the tension between judicial review and democratic principles,
questioning how unelected judges should influence elected bodies. It explores debates
around judicial activism versus restraint and the legitimacy of courts in policymaking. The
author provides perspectives on maintaining a healthy balance in democratic governance.



6. Understanding Judicial Review: Cases and Commentary

A casebook format that presents key judicial review decisions alongside expert
commentary. It helps readers understand how courts interpret laws and the reasoning
behind their rulings. The book serves as a valuable resource for law students and scholars
interested in the practical application of judicial review.

7. Judicial Review and the Separation of Powers

This work explores the relationship between judicial review and the constitutional
principle of separation of powers. It discusses how judicial review acts as a check on
legislative and executive branches. The book also examines controversies and challenges
arising from this interaction.

8. The Evolution of Judicial Review: From Marbury to Modern Times

Tracing the historical development of judicial review, this book starts with the landmark
Marbury v. Madison case and follows its influence through contemporary jurisprudence. It
highlights key transformations and debates that have shaped the practice over time.
Readers gain insight into the dynamic nature of judicial review.

9. Judicial Review in Practice: Challenges and Reforms

This book addresses current challenges faced by judicial review, including political
pressures and calls for reform. It analyzes proposals aimed at improving transparency,
accountability, and effectiveness in judicial review processes. The text encourages critical
reflection on the future of judicial oversight.
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With its user-friendly format of summaries, checklists, 'top tips' and flow charts, this book looks at
the setting up of a public inquiry through to its close. It includes information on: - the appointment
of the chair and inquiry team; - the choice and significance of the venue; - the drawing up of inquiry
procedures, protocols and rulings; - the appointment and role of core participants; - evidence taking;
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perspective of American constitutional scholarship. The book will be of interest to scholars and
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Judging European Democracy uniquely combines constitutional and political theory with an in-depth
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and policymakers involved in political theory, political science, EU constitutional law, and European
integration will find this book compelling.
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provides a solid foundation in Indian political concepts, institutions, and processes. Objective Type
Questions (MCQs): The book contains Multiple-Choice Questions (MCQs), which are highly relevant
to exams like UPSC, State PSCs, and other competitive exams, making it ideal for objective-type
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Employment Services (DOES) will begin providing in-person services at the American Job Center at
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Do or Does - How to Use Them Correctly - Two Minute English Understanding when to use
“do” and “does” is key for speaking and writing English correctly. Use “do” with the pronouns I, you,
we, and they. For example, “I do like pizza” or
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